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INTRODUCTION

In his last public appearance while in office, former
Director of Cen:tral Intelligence Robert M. Gates went to
uncharacteristic leng:ths in c¢riticizing the growing intrusiveness
oZ Congressiona. oversight on national intelligence functions.?
Similarly, the two year tenure oz his successor, R. James
Woolsey, has been most notanle for acrimony resulting from an
ongoing puonlic feud between Woolsey and Senator Dennis
De Concini, Chairman of the Senate Select Committee on
Intelligence, over a host of issues, including oversaight. Many
senior oZficials of the national security and intelligence
communities approach relations with Congress acversarially,
generally procsading Zrom the notion that intelligence 1s a
function exclusive to the President and that the involvement of
Congress saould be limited to payving bills.

We will cevelop this relationshid in the context of powers
assicned uncer the Constizuzion of the United States to tae
Congress and tne Presidenz. In tne context oZ zhis discussion,
intelligence activities are interpreted o mean those directed at
agents or governments outside the JUnited States, related
specifically tc key Zederal responsibilities of drovicing for
common ceZense and conduc:t oI forsicn afiairs. We are not tal<ing

aere about gathesring oI informazion in support of domestic law

enZorcement -- an entirely separatce, though no less
controversial, Zonstitutional 1ssue. Other Constitutional powers
-- sucn as aporopriation o Zunds and orcanization and szaZfing

government act--"ities -- Tlay an ntecra. role in execution oi



intelligence activizies; however, they are incidental to the
primary competition over policy and will be incorporated as an
acjunct to our main discussion.

After briefly reviewing what 1t 1s that Congress has done zo
generate criticism from the intelligence community, we must then
answer questions investigating the hypothesis: Does the
Constitutaion provide for a national foreign intelligence effort?
Is intelligence an activity reserved exclusively for the
President? What basis 1is there for this presumption? What basis
1s there for congressional involvement and what i1s the extent of
that involvement? Is there credible evidence that they have --
in fact -- overstepped Constizutionally mandated separated
powers, creating diseguilibrium in the balance of power within
government? Finally, and most importantly, 1s the national
interest beinc best served under the current arrangement and waat
orospects are tnhere for tae Zuture?

WHY IS GATES CONCERNED

Gates arcues tha:z legislative oversiga: has gone overdoard.
Wnile acknow_edging -- even encouraging -- Congressional
inzerest, he noted ztha:t in 1992 members of the Intelligence
Community were called up =0 mee: more than 4000 Times with
representatives oI the lecislative branch, while the Community
furnished over 50,000 documents and 1200 detailed responses o
speciZic gueries. Tnae imp_ication here 1is taa: at least some oI
tnzs time would have oneen »detter spen:t manacing work oI tae
Intellicence Community Gates I.rtaer notes excessive scrutiny oI

tnse 1nte_ligence oudget -- cown o0 the _evel 0I indiviiual items



--and tne aconizingly inflexible process which Congress has
creatzed for reprogramming funds within the intelligence budget.?
Even sources within the Legislative branch concur in Gates’
assessmen:t tha:z Congressional overseers seldom have the time co
develop expertise necessary to properly monitor complex
intel’igence problems.? Gates i1s, in effect, saying that an
oversigh:z »rocess has been created that i1s overly time consuming,
detracts from Executive responsibilities to manage government
efZectively, and does not serve the national interest.

Noolsey has been less forceZul in publicly articulating
concerns about Congressional control over intelligence
activizies, out a great deal has found i1ts way into public media.
Much of n1s personalized conflict with Senator DeConcinl stems
from the concern oI wWoolsey and others that Congress 1is
attempting o dictate the nature of post-Cold wWar intelligence
policy uncer tae guise of organizational restruc:turing.
Similarly, Concressiona. demands Zor narsaer disciplinary aczion
acainst senidr oIZicials at the CIA in the wake oI the Ames Soy
scandal 1s viewed as unwarranted intrusion in an executive branch
manacement Zunction.?

The sub-ec:z of covert intel_igence operations continues o
generate imranse Iriction betwsen tnae legislative and executive
Dranches. Congressiona. authori:ty, in eZfect, to "veto"
executive ac-ion stri<as a:t the heart of Constitutional struggle

over separats powers.



CONSTITUTIONAL BASIS

The role of intelligence 1s o provide information to
supoor: the ma<ing of foreign policy and defense of the United
Staztes. Iz was recognized early on as a legitimate activity of

5 Even

governmen:z 2y Constitutional Framers such as John Jay.
so, the Constitution of the United States ma<es no specific
mention of power or authority for any branch of government to
conduct intelligence activities. Lacking clear definition, the
issue then becomes one of interpreting intent of the Framers in
tne areas oI foreign affairs and national defense.
Constitutionally, the executive branch of government 1is
empowered to necotiate treaties with foreign nations, and 1t 1is
the President who serves as Commander-in-Chief of the armed
forces. Clearly, however, these powers are tempered by the
mandate that anv negotiated creaty 1s razified only after having
obtained two-thirxrdés ma-orizy support from the Tniteld Szates
Senate. Furthermore, the Constitution 1s unamoiguous 1in
assigning the legislative branch power to dec_are war. While
other express Constitutional powers -- such as the Congressional
prerogative to appropriate funds for government operazions --
significant.y influence control and implemencaticn oI national
intelligence activities, i1t 1s sti_l clear tha:z one will no:z Zind
anso_ute resolution oI tnae 1ssue in the Constitution, 1i1tself.
_n fact, in the areas of forzsign affairs and national deiense,
~he Constitution speaks more in terms of what Louis Fisher

characterizss as "separaced" 1ns:titutions "saaring" power rataer

wn

tnan strictly “separate” powsrs iitain the government °



Anotner critical consicderation must be specific and impliec
oversight D>owers affordecd the legislative branch in the
Constitution, within the scheme of built-in checks and balances.
Li<e the Presidential veto and jucicial review, Congressional
oversight was intended by the Framers to serve as an
institutional check on the concentration of excessive power in
the executive branch. Essentially, Congress 1is charged with
ensuring -ha: powers and projections of the Constitution and
legislated statutes are carried out by the executive in the
manner for waich they were intended. 1In this, there i1s implied
or express authority to review executive branch activaity and, 1if
necessary, propose changes. As such, it proves to be a very
powerful tool in maintaining balance of power.

STATUTE AND PRECEDENT

withou:z clear Constitutional definition, one must look then
o the bocy oI law anc preceden:t assembled over a 20 year period
as a mear.s of determining wnsre authority resides to control
national intelligence activities. As Harry Howe Ransom notes,
he ma:-ter sparked lit:le interest for the majority of that time
-- legislation explicitly dealing with a national intelligence
func:tion did not appear until passage of the National Securi:ty
2ct o .%47. 7 In the interwening period, intellicence cataering

was ¢enera’lly wviewed as an activity supporting military

operations. The Zxecutive Zranch -- in the President’s capacity
as Commanisr-in-CaieZ -- carried out intelligence actiwvities
larcely uniettered Zor much zf taat pericd, ¢iven the aistoric
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tanc Congress tO Dezome 1invvo_ved 1in matters of war.
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In tne area of foreign affairs, a struggle for influence --
which Framers had inzended under the doctrine of separate
powers -- was far more evident. Only after the landmar< Supreme
Court decision of U.S. vs Curtiss-wNright (1¢36) were clear
constitutional bounds established. Reilecting what Fisher
characterizes as the extreme personal bias of Justice George
Sutherland, tae Court found that the President must be afforded
"a degree of discretion and freedom from statutory restriction
which would not be admissible were domestic affairs alone
involved".® In so finding, the Cour:z wrote that the President
should be considered the "sole organ" of government responsible
Zor conduc:z oI foreign aZfairs. 7While no: explicit in its
treatmen:t of intelligence activities, critical passages of the
Curtiss Wright decision had :tne efiect of isclating Congress from
not just the execution -- bu:t creation -- of national securizy
po_icy for a majorizy of this century.’ Clearly, tae Tnited
States exited World war I with the executive branch of
government Iirm_.y, 1f not totally, in control over powers
inZluencing intelligence activities.

Surprisingly, 1t was tTne executive branch, not the
legislazure, tnat finally initiated action to alter the status
quo. Attemdiing 0 rectily shortcomings in tne natiocnal military
command szructure icenztified curing tne War, zae Truman
Acdministrzation wor<ed cooperatively to develop comprehensive
~egislazion tnat centralized executive oversignt oI national
security 1ssusSs 1n the oIfics oI the President and consolidated

contro. <rer mi_itary, affairs 1n a sinc_e DJepartment oI Defense.



More pertinent o our discussion, the hallmar< National Security
Act of 1947 also consolidated various national foreign
inte_ligence activities under a Director of Central Intelligence
and created the Central Znte’ligence Agency as a clearinghouse
Zor suppor: to policymakers.

In establishing Constitutional responsibility, this event
must be viewed as a watershed; intelligence activities were now
formally recognized as part of the national security policy
process and the legal status confirmed by the legislation now
made these activities fair game for competition between tae
legislature and executive for control.

Ransom does a good job of idenzifying <ey developments in
~he struggle for control of intelligence activitles since
1947. ' One current official of tne Intelligence Community sees
a pat-ern recurring over that period whica has steadily eroded
executive authority: tae inzelligence community -- large_y aczIing
at executive branch initiative -- uanderta<es activity outsice its
charter, these activities are Zound by the Courts to be oI eizaer
questionable or unlawful nature, and Congress responds wital a new
round of legislation that increases 1ts influence over future
activity.!!

Jnwarranted intrusion on the richts oI American citizens by
tne executive opranch during the Vistnam War era _ed 1in tne mic-
2970’s to restrictive legis’ation on cover:z operations and

communlicartions monitoring. ore irportantly, tae need Zor a



centralized, rigorous oversight effort within Congress was
recognized, resul:zing i1in establishment of permanent committees
within both Houses.

In the end, however, two hundred years of executive
independence and benign neglect by Congress finally came to an
end witn passage of the Intelligence Oversight Act of 198C. 1In
that restrictive legislation, the executive branch was directed
to 1) keep Congress "fully and currently informed" of all
intelligence activities; 2, notify Congress of all covert
activities; 3] furnish "any information" that Congressional
oversight committees requested; and 4, repor: o oversight
committees 1n a "timely fashion' any and all i1llegal

19

activities. Additional restraictions on executive independence
to fund intelligence cperations were set i1in place Zollowing
discovery of actaivities to subver: the Congressiona-
appropriation process during inves:tigation of Iran-Contra in tae
m1d-1980’s. -° None of these res:zric:ions have been appealed zo
tne Cour:s.

One can arguably say that the net effec:t has obeen
redisctrisution of control over naticonal foreign intel_.igence
activities oezween the executive anc legislative oranches of
governmwant to a point of rougaly ecua. proportion. Says Ransom,
“For the most part, these developmen:ts have resulted Zrom

Congress’ reassertion of responsibilizy for intelligence policy,

organization, anc operations".!



HAS CONGRESS GONE TOO FAR

L1<e a great many 1ssues of politics and government, where
yvou stand 1s a Zunction of where you sit. The struggle for
influence over national intellicence policy 1s either viewed as a
healthy maniZestation of inherent tensions built into our
American brand of democracy, or as an unwarranted and politically
motivated obszruction to effective and efficient management of
government. We'’ve already seen that officials of the executive
branch believe that the pendulum has moved too far in favor of
Congress. Not surprisingly, many associated with the legislative
branch believe that the Constitutional i1ssue 1s clear: Congress
has not only the right, but the obligation, to act as a full
partner in managing national intelligence activities. That
autaority 1s not diminished by a history of disengagement. !°

Ground truth i1s probably somewhere in the middle. In
determinin¢ where that middle ground _ies and waat zais mightc
holc for ths Zuture, one mus:t consicer several general 1ssues
that greatly influence intelligence activizies. In the
Constitutional realm, a basic conflict exists between the
inherent secrecy of int-el_ligence operations anc demands Zor
accountability i1n a democracy, natural_y piztzing the people’s
revresentatives [(Congress) against central autiaority (zae
President,. Ransom notes that the American system tolerates
secrecy in the execu:tive 0 a far greater degree when tiaere 1is
strong consensus between =xecutive and _egislative osranches of
governmen: on oreign po..cvy * IZ one accedts the notion that

war 1s Do_1Zv 2oy other mwsans, tns Tneory then extencs to tae



entire range of national security issues. Ransom’s theory
conzinues with the observation taa:t when consensus is lacking,
strong mo:tivation exis:ts for Congress to reassert its claim to be
consulted and »lay a role in managing intelligence activities.
Assuming the theory has some validity, what then are
prospects for the balance of executive and legislative power in
managing the nation‘’s intelligence activities through the end o2
this century? One should not look for a period of great harmony.
With demise of the Sovie:t empire, America has lost the single
most unifying aspect of its foreign policy in this century. The
nation 1s not of one mind regarding overseas priorities; cynics
believe we lack an enemy around whicn to rally opposition. With
primary emphasis on domestic concerns, it 1s highly unlikely that
the Clinton Administration will take a lead -- as the executive
branch must -- 1n creating a Zocused bipartisan oslueprint for
foreign affairs. Despite recent statements of renewed
oresidential interesz in intelligence affairs,! there 1s little
likelihood of susnstantive progress 2eing made 1n such areas as
restructuring of intelligence roles and missions due to the
absence of consensus on foreign policy and insticutional parity
in controlling managemen:t of intelligence aZfairs. ?2riorities
for the Intelligence Community will remain clouded, caughz up in
a broader arcument over the changing nature of strategic
interests and threats to the United States. Continued investment
1n an expensive technical intelligence inirastructure will become

even more ciZZicult.



For the foreseeasle future, then, the "separate" branches of
government will continue sharing power in an a:mosphere of
struggle and tension. It seems that this i1s just as the Framers

of the Constitution 1ntended.
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